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INTRODUCTION 


The role of the Canadian Advisory Council on the Status of Women 
is to represent, as fully as possible, the concerns, interests, and aspirations 
of all women in Canada. Since 1973, when the Council was formed, we have 
been at the forefront in addressing the major legal, economic, and social issues 


affecting the lives of women. 


The ongoing dialogue on the subject of abortion is well over 20 years 
old by now, and the Council has been part of that discussion for all the 
17 years of its existence. The public discourse on the subject has been filled 
with both passion and reason, both vitriol and subdued contemplation. Twenty- 
one years after abortion was legalized in Canada, the arguments raging around 


the subject remain virtually unchanged. 


For us, abortion continues to be a health issue, its difficulty of 
access of deep concern to Council members and, indeed, to all women in 
Canada. In December 1989 and again in February of this year, Council members 
held lengthy discussions on the issue of reproductive freedom of choice for 
women in Canada. They described their sense of profound outrage about this 
proposed legislation. They told the then Minister Responsible for the Status 
of Women, the Hon. Barbara McDougall, that the legislation denies women 
control of their reproductive health and seems to imply that they are _ not 
capable of making responsible and _ rational decisions about their health and 
the health of their families. On that occasion, Council members told _ the 


Minister, 


We have a deep commitment to reproductive choice and 
have been appointed to Council to represent the _ varied 
voices of women in this country. We also represent the 
range of deeply-held views ... Unfortunately, we feel 
that our voices on this issue have not been heard. 


Canadian Advisory Council on the Status of Women ] 


The Council’s position in advocating women’s control of their fertility 
has been consistent. Our recommendations over the years, the first dating from 
the Council’s founding in 1973, appear as Appendix A. They all reiterate our 
confidence in women’s capacity to make decisions about their health and _ well- 
being. The latest recommendation, from March 1988, is consistent with the 
first. In short, regardless of the diversity of backgrounds of Council members, 
regardless of their political beliefs, this Council has offered the federal 
government the same advice for the past 17 years. It has been based on 
conscientious analysis of personal, medical, and _ political realities; our conclu- 
sions seem to point in the direction that is the least divisive. The Council’s 
position is based on profound respect for individual autonomy and _ individual 
choice, exercised in a medical system that offers equal access to health care 


to all its citizens. 


One of the _ political dangers of the abortion debate has been its 
divisiveness. The population and _ the _ politicians have resorted frequently to 
stances that tend to divide people into the categories of "us" and "them". We 
fear that the proposed legislation simply continues to set constituencies of 
people against each other, thus creating a climate in which women’s. repro- 
ductive capacity becomes a political football. Men against women, doctors 
against the government, legislatures against the courts, hospitals against 
patients — these are but a few of the groups polarized in the past; the proposed 
legislation perpetuates the polarization rather than addressing the health 
concerns of women. We believe that all women must be able to make _ choices 
about their own health, and then be offered, in all regions of the country, 
the medical possibilities to act on that choice. In our opinion, this is the most 


tenable political position. 


LEGAL OPINION ON BILL C-43 


It is likely that the proposed legislation will prompt further division 
in the form of a constitutional challenge. The former Minister of Justice has 


given his opinion that Bill C-43 is constitutional. A legal opinion prepared for 
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the Council by Montreal lawyer Suzanne Boivin comes to aé_ very different 
conclusion. (See Appendix B: Bill C-43: Abortion Act Opinion.) Maitre Boivin 


concludes that Bill C-43 is unconstitutional for two main reasons: 


m it infringes sections 7, 2(a), 15, and 28 of the Canadian 
Charter of Rights and Freedoms; 

m it infringes the distribution of legal jurisdiction between 
the federal and provincial governments. 


Section 7 — Security of the Person 


According to the Supreme Court of Canada’s decision in Morgentaler, 
the right to security of the person also includes "the control that a _ person 


exercises over his/her physical or mental integrity". 


The Bill deprives women of this control because: 


m it sets criteria restricting the right to abortion which 
are unrelated to the _ priorities and aspirations of the 
pregnant woman; 

= it omits criteria found in the laws of other free and 
democratic societies; 

m= it does not specifically address rape and incest. 


Infringement of security of the person also occurs because of the 
delays that will occur for women. The Bill will encourage doctors to be very 
cautious, to protect themselves by requiring other expert advice or _ consulta- 


tions, etc. 


Personal autonomy in_ decision-making is part of the concept of 
integrity. The loss of this autonomy is a violation of the physical person. By 
giving control of the decision to doctors, Bill C-43 totally denies women’s 


personal autonomy in decision-making. 
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Liberty of the Person 


For Wilson J., liberty includes the right to make fundamental personal 
decisions without state intervention. A woman’s’ decision to terminate her 


pregnancy falls within this category of protected decision. 


Bill C-43 forbids women to have an abortion unless her' mental, 
physical, or psychological health is threatened. In all other cases, the _ state 
says that she must carry her pregnancy to term. It appears to us that under 
this Bill, a woman has no right to make her own decision on an issue _ that 


profoundly affects her and for the rest of her life. 


Principles of Fundamental Justice 


Section 7 requires the principles of fundamental justice to be 
observed. According to Wilson J. in the Morgentaler decision, the principles of 
fundamental justice include not only procedural fairness, but also the funda- 
mental rights and freedoms guaranteed elsewhere in the Charter. Bill C-43 does 


not comply with the principles of fundamental justice for the following reasons: 


w the definition of the term "health" is vague; 

the definition of the term "opinion" is vague; 

m the uncertainty as to the scope of the two terms 
creates a "chilling effect" and jeopardizes access to 
abortion; 

w= the Bill infringes rights protected under other sections 
of the Charter. 


Section 2(a) — Freedom of Conscience 
Based on the argument developed by Wilson J. to the effect (among 


Others) that freedom of conscience’ relates to _ beliefs dictated by one’s 


conscience, Maitre Boivin advises that Bill C-43 violates freedom of conscience. 
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We believe that forcing women to lie in order to obtain an abortion 
is another way of violating their freedom of conscience. It already seems 
evident — based both on our analysis and that of the Canadian Medical 


Association — that this will be the result of the legislation, if passed. 


Equality Rights 


Maitre Boivin has also advised that Bill C-43 may violate the equality 
rights guaranteed to women under sections 15 and 28 of the Charter. The 
Council has frequently reminded this government that women become pregnant, 
bear and raise children under conditions of inequality. By virtue of their social 
upbringing, lack of information, inadequate or ineffective contraceptive tech- 
nology, poverty, economic dependence, and sexual coercion, women are_ disad- 
vantaged regarding control of access to their bodies. Women are also. disad- 
vantaged regarding the social consequences of pregnancy. In this _ context, 


reproductive control is an essential measure of women’s (in)equality. 


Distribution of Legislative Jurisdiction 


Maitre Boivin advises that Bill C-43 may also’ violate the 
constitutional distribution of legislative jurisdiction because the prohibition of 
abortion is not enacted for the purpose of criminalizing a behaviour contrary 
to the public good, but for the purpose of promulgating, on a national basis, 
a regulation relating essentially to health. At this time, the context cannot 
justify deeming the medical procedure of abortion to be a matter that jeopar- 


dizes the national interest. 
As well, one might ask whether transferring to doctors the respon- 


sibility of defining the limits of what will be a crime and what will not, means 


transferring a responsibility of the legislator to the medical profession? 
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This Bill offers a new target for constitutional litigation. Why? The 
proposed legislation pits women against their government, and doctors against 
their government, quite unnecessarily. We don’t need criminal legislation § to 
entitle us to abortion, or any of the other’ reproductive health services 


necessary for women. What we need is access. 


The Council has suggested alternative strategies. In Canada, we_ take 
pride in a medical system which we boast is universal, accessible, comprehen- 
sive, portable, and public. The primary objective of Canadian health-care policy 


includes reasonable access to health services without financial or other barriers. 


Women are among those who lay claim to this health-care policy. 
However, women have distinctive health-care meeds because of their biological 
role in human reproduction. The ability to bear children means that medical 
services concerning contraception, sterilization, pregnancy, abortion, childbirth, 
surgery, infertility, breast examinations, pre-menstrual syndrome, and menopause 
have become recognized aspects of women’s. reproductive health care. Unfair 
restrictions on reproductive health-care services undermine’ the nationally 
recognized goal of universally accessible and comprehensive health care for all 


persons and, in particular, jeopardize the well-being of women in Canada. 


ACCESS TO REPRODUCTIVE HEALTH SERVICES 


Research undertaken for the Council by University of Calgary law 
professor Sheilah Martin explored both legal and _ political opportunities to 
improve women’s daily and long-term reproductive health-care needs without 
infantilizing them, or rendering them voiceless in their own reproductive health 
care, or turning them into potential criminals. (See: Sheilah L. Martin, Women’s 
Reproductive Health, The Canadian Charter of Rights and Freedoms, and _ the 
Canada Health Act (Ottawa: Canadian Advisory Council on the Status of Women, 
September 1989).) Professor Martin’s analysis is divided into two parts: a review 
of the Canada Health Act, and a review of the Canadian Charter of Rights and 


Freedoms. She does not offer magic solutions. Indeed, our goal in commissioning 


6 Canadian Advisory Council on the Status of Women 


this research was to provoke new and creative thinking by legislators and _ their 
advisors. However, she does suggest that the federal government is not as 


impotent, at least in law, as it claims to be. 


Professor Martin explored how the Canada Health Act could be _ used 
to promote access to medically necessary reproductive health services. She 
suggests that the Canada Health Act provides the federal government with the 
means to encourage provincial compliance. For example, apart from its power 
to invoke fines on provinces which do not comply, the government could amend 
the Canada Health Act to ensure women’s equal access to reproductive health 
care. Professor Martin suggests that the federal government’s’ willingness to 
undertake such action would depend on the importance it places on funded 
access to women’s reproductive health care, the priority it places on women’s 
rights, its understanding of federal/provincial relations, and its response’ to 
provincial claims of federal economic pressure. But let us not be mistaken, these 


are political choices, not legal ones. 


Professor Martin also explored the role of the Canadian Charter of 
Rights and Freedoms in women’s” reproductive health care. She _ states that 
women are entitled to the amplitude of life, liberty, security of the person, and 
equality. Women’s ability to bear children should create no exceptions from 
these rights, and no burdens upon them. Indeed, she suggests the Charter 
should be used to create the social and legal requirements for their full 


realization. 


In defining the content of Charter rights, the criteria of the Canada 
Health Act may be invoked to determine which legal rights to health care 
currently exist and to establish our national commitment to _ publicly funded 
quality health care for all persons. The criteria of the Canada Health Act may 
be incorporated into a Charter analysis because they represent the minimum 
standard of health-care benefits voluntarily assumed and_ recognized by both 
the federal and_ provincial/territorial governments. Therefore, the criteria of 
universality, accessibility, and comprehensiveness may be used to help. define 
the content of women’s Charter rights in the health-care context. Interestingly, 


neither the criteria of the Canada Health Act, nor the equality provisions of 
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the Charter, have been acknowledged by the federal government in its justifi- 
cations of Bill C-43. 


CONCLUSION 


The Council has not offered magic solutions. But times have changed. 
As well, the law has changed since Dr. Henry Morgentaler was charged in 1983. 
It is not enough, in 1990, for the federal government to draft criminal legis- 
lation on abortion guided predominantly by the Supreme Court of Canada 
decision in Morgentaler. This was clearly demonstrated in the Council’s paper, 
Women’s Reproductive Health, the Canadian Charter of Rights and _ Freedoms, 
and the Canada Health Act. 


The proposed legislation is unconstitutional, and should be withdrawn 
immediately and replaced with positive measures to ensure equal access to 
reproductive health services across the country. The proposed bill pits women 
against the government and doctors against the government, quite unnecessarily. 
The Council has offered an alternative strategy which better addresses women’s 
daily and long-term health-care needs without infantilizing them, or _ rendering 
them voiceless in their own _ reproductive health care, or turning them _ into 
potential criminals. We believe that the Canada Health Act can ensure access 
to a full range of reproductive health services for women, including counselling 


on contraceptive needs, sex education, and other reproductive health services. 


Abortion is a health issue. Defining it as a legal and a political issue 
has been deeply divisive. Defining it as a health issue, as part of the range 
of essential reproductive health services, is the only way we see of restoring 
some measure of tranquility to the issue, ending the dreadful polarization 
characterized by outrage and_ self-righteousness. We _ believe this strategy will 
return the issue of health care to the control of those people — all of us and 


each of us — directly affected by it. 
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We urge the federal government to place its trust in women. Some 
women will choose abortion as part of the range of reproductive health-care 
services; others will not. There is no need to impose particular choices on any 
of them. Only by offering access to the whole range of such services can we 
ensure a climate not characterized by mere moral outrage, but remarkable for 


its generosity of spirit, compassion, and understanding based on _ good health 


care. 
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APPENDIX A 


RECOMMENDATIONS ADOPTED 
BY THE 
CANADIAN ADVISORY COUNCIL 
ON THE STATUS OF WOMEN 
ON REPRODUCTIVE HEALTH ISSUES 
FOR WOMEN 


September 1973 to April 1988 
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Abortion E2 ° S. 


Reproductive Health March 1988 


Whereas 


m the Supreme Court of Canada struck down section 251 (abortion) 
of the Criminal Code on January 28, 1988; 

™ access to reproductive health services, including abortion, is 
inequitable across the country; 


the CACSW adopts the following reproductive health principles: 


cif Reproductive choice is an equality issue. In our society, women 
become pregnant, bear and raise children under conditions of 
inequality. Partial remedies for these inequities include: increased 
child care facilities; economic self-sufficiency for women; 
research to develop safe methods of contraception; access to a 
full range of reproductive health services; development of infor- 
mation, resources and services to support family planning and 
birth control; sex education; and access to abortion. 


a A pregnant woman has the right to determine the best medical 
treatment for herself or the fetus she is carrying, in consultation 
with advisors of her choice and without threat of third party inter- 
vention or obstruction. No woman should be penalized for making 
a decision which she believes furthers her physical and mental 
health, the health of her children, the health of her family as a 
whole, or the health of any fetus she is carrying. 


3: A pregnant woman who has made the decision to have an 
abortion should have access to abortion services at the earliest 
opportunity, and should not be forced into a late term abortion or 
denied access altogether by reason of obstructive diagnostic 
procedures and practices, financial impediments, geographic 
location or legal or quasi-legal proceedings. Reproductive health 
services and abortion must be available to women equitably 
throughout Canada, and funded completely by provincial health 
insurance plans, in keeping with the principles of universality, 
accessibility and comprehensiveness as stated in the Canada 
Health Act. 


4. The Criminal Code and provincial regulation of medical standards 
and practitioners continue to provide adequate protection against 
malpractice and unqualified practitioners, and to ensure that the 
best medical practice under the circumstances is observed. No 
further legislation is necessary or warranted. 


T -\ 
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Abortion E2 ‘ 2 
Abortion June 1980 


Whereas 


® the CACSW was set up in 1973 to press for implementation of the 
recommendations of the Royal Commission on the Status of Women; 

@ the abortion services available in Canada are limited and continue 
to shrink; 


the CACSW recommends to the government that abortion be removed 
from the Criminal Code. 


Reproductive 
Health Clinics September 1983 


In support of the previous positions the CACSW has taken on responsible 
birth control and family planning, 


1. the CACSW concurs with the position taken by the College of Phy- 
sicians and Surgeons of Manitoba at its annual meeting in Septem- 
ber 1983 that abortion is a surgical procedure that need not be per- 
formed in a hospital; 


2. the CACSW urges provincial Ministers of Health and their counter- 
parts in the Yukon and the Northwest Territories to approve publicly 
funded, free-standing, reproductive health clinics for the purposes 
of section 251 of the Criminal Code of Canada; 


a the CACSW finds unacceptable the criminal prosecution of individual 
staff members of reproductive health clinics in Winnipeg and Toronto; 


4. the CACSW continues to urge governments to establish and provide 
sufficient operating funds for family planning clinics in rural, as well 
as urban areas. 


T = \ 


Canadian Advisory Councilonthe Statusof Women & 4 Conseil consultatif canadien de la situation de la femme 
a 


14 Appendix A 


Abortion E2 : 1 
Criminal Code September 1973 


The CACSW recommends to the government that abortion be removed 
from the Criminal Code. 


Dr. Henry Morgentaler April 1975 
hg Whereas 


B the CACSW is alarmed at the recent decision by the Supreme Court 
of Canada which upheld the Quebec Court of Appeal’s judgement 
reversing the acquittal of Dr. Henry Morgentaler by a jury of 11 men 
and one woman; 

@ the reversal of a jury verdict by an appeals court without ordering a 
new trial is contrary to long-established judicial precedent, and effec- 
tively destroys the rights of an accused to be tried by a jury of peers; 


the CACSW urges the government to present to Parliament at the 
earliest possible moment amendments to the appropriate provisions 
of the Criminal Code. These amendments would prohibit the sub- 
Stitution by an appeals court of a verdict of guilty when a jury has 
pronounced an acquittal and limit the powers of appellate tribunals 
in the case of jury acquittals to the ordering of a new trial. 


2. Whereas no jury has convicted Dr. Henry Morgentaler, 


the CACSW urges the Governor General, by an Order in Council, to 
exercise the royal prerogative of mercy to commute his 18-month 
sentence, release him immediately, and pardon him. 


Abortion April 1975 
The CACSW recommends 
sf that abortion be removed from the Criminal Code; 


2. that the government schedule its long-promised, one-day, open 
debate on abortion. 
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Birth 


Adolescent Women June 1985 


Whereas 


® theresponsibilities of teenage motherhood generally have long-term, 
negative, socio-economic impacts on the entire adult life of young 
women; 

@ sexually transmitted diseases affect the health of young women and 
may threaten their fertility if they don’t receive proper health care in 
time; 

@ receiving adequate education would allow adolescents to make 
enlightened choices concerning sexuality; 


the CACSW recommends 
ui that all organizations of which the mandate is to educate the public 


and youth on family life planning and sex education receive from the 
government the financial assistance required to carry out their work; 


2. that courses in family life planning and sex education be offered in 
schools across Canada, and that periodic evaluation of such edu- 
cation be effected by qualified personnel. 
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Contraception and Education June 1979 


The CACSW wishes to draw attention to the fact that there are a number 
of recommendations on which no action has yet been taken, including those 
of October 1975 and those of September 1976. 


In addition, the CACSW recommends 


ily that the Minister of National Health and Welfare review the priorities 
of the “Family Planning Grants Program” to make it possible for the 
voluntary sector to be more involved; 


2 that the Minister of National Health and Welfare arrange to have 
undertaken research studies dealing with contraception for adoles- 
cents and adult males; 


3. that the government urge the Medical Research Council to raise the 
proportion of grants allotted to biological reproduction and to support 
a greater number of clinical trials; 


4. that the Minister of National Health and Welfare establish programs 
and services directly adapted to the specific needs of adolescents, 
low-income groups, and residents of rural communities and that he 
arrive at an agreement with the provinces to put these programs and 
services into operation; 


3 that the importance of making family life and sex education part of 
regular school curricula at the primary and secondary levels be 
placed by the federal government on the agenda of the next meeting 
of federal and provincial Ministers of Health and Welfare and Edu- 
cation; 


6. that courses in contraception and human sexuality be part of the non- 
elective curricula in the faculties of medicine, nursing, and social 
work; 


if that the same kind of comprehensive family planning program avail- 
able through the International Development Research Centre be 
available to all Canadians. 


Vi 
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Birth Planning Program September 1976 


The CACSW believes that an effective birth planning program in Canada 
must include: 


(a) 


(b) 
(C) 


(d) 


(f) 


(g) 
(h) 
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the conducting of a national demographic study for Canada which 

would be the basis of a population survey; 

the conducting of a national fertility survey; 

a national advertising program (including television and radio) on 

birth planning which would indicate 

(i) the existence of birth planning and contraceptive techniques; 

(ii) | the local address where information is available; 

a research program with at least two objectives: 

(i) the development of new and improved methods of birth plan- 
ning and contraception; 

(ii) | the development of improved methods of delivery of birth plan- 
ning information and services; 

an education program with the following elements: 

(i) development and distribution of birth planning literature and 
audiovisual material; 

(ii) | review and approval by experts of birth planning information 
offered to the public by voluntary agencies funded by the gov- 
ernment; 

(iii) | education of health personnel (including doctors) in all meth- 
ods of birth planning; 

(iv) training of native people to conduct their own birth planning 
programs; 

(v) development of special birth planning programs for ethnic 
groups in cooperation with these communities; 

birth planning information, counselling, and clinical services avail- 

able in all local or regional health units, and signs in these health 

units indicating that such services are available; 

birth planning and contraceptive services to all post-partum patients 

(following birth or abortion) in all public, active-treatment hospitals; 

Clarification of the laws under which minors may consent to non- 

emergency medical treatment. 
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Safety and Information October 1975 


The CACSW recommends 

il that inserts indicating, for example, secondary effects and the expi- 
ration date of the products, should be included in all contraceptive 
packaging; 


2. that, as the Council is most concerned about the lack of public knowl- 
edge of birth planning in Canada today, further consideration be 
given to some form of national birth planning publicity campaign; 


3. that an information brochure on birth planning be included in the 
family allowance cheques sent out by Health and Welfare Canada; 


4. that the federal government establish a population policy for Canada 
as soon as possible. 
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Birth Planning June 1975 
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Whereas 


much more information on birth planning must be available to all 
Canadians; 

the television and radio media are indisputably the best means of 
disseminating birth planning information; 

the federal government has responsibility in this area and can bring 
pressure to bear on the media to act in this regard; 


the CACSW recommends that Health and Welfare Canada subsidize 
a broadcasting program on birth planning and that it periodically 
assess its impact. 


Whereas 


there are many different birth planning programs now being admin- 
istered by provincial governments; 

both federal and provincial governments are providing subsidies for 
birth planning; 

there are existing ambiguities between federal and provincial juris- 
dictions in the field of birth planning; 


the CACSW recommends that birth planning be placed on the 
agenda of the next federal/provincial conference of welfare minis- 
ters, to develop an effective mechanism for making birth control 
information available to all Canadians. 


The CACSW recommends to the Minister of Health that the birth 
planning budget of Health and Welfare Canada which is to be decided 
in November be significantly increased, and that federal grants to 
voluntary birth planning organizations also be increased. It is these 
existing groups that are now providing birth planning services and 
that are being affected by inflation. 


ran 


(a 


Access to Information on 
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Information on Birth Planning April 1975 


The CACSW recommends 


a that the manufacturers of contraceptive drugs and devices be 
required to indicate the following clearly on the packaging: failure 
rates, secondary effects, and the expiration date of their products; 


2. that provincial status of women councils and other relevant groups 
intensify their efforts to make information concerning family planning 
more available; 


3. that Health and Welfare Canada subsidize a national publicity cam- 
paign on family planning via the mass media. 


ene 
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APPENDIX B 


BILL C-43: ABORTION ACT 
OPINION SUBMITTED 
TO THE 
CANADIAN ADVISORY COUNCIL 
ON THE STATUS OF WOMEN 
BY 
ME. SUZANNE P. BOIVIN 


February 1990 
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INTRODUCTION 


On January 28, 1988, in its decision in the famous Morgentaler} case, 
the Supreme Court struck down Canada’s abortion law under s. 251 of the 
Criminal Code. The section made abortion a criminal offence in Canada but 
did not apply to therapeutic abortions where a committee had approved _ the 
procedure on the basis of threat to the woman’s life or health and where the 
procedure was performed in an accredited or approved hospital. The Supreme 
Court held that the requirements for obtaining a therapeutic abortion violated 
the constitutional guarantee of rights and freedoms for women. The Court 
accordingly established the right to abortion, at least in cases where the 
woman’s life or health is threatened and sent a clear signal to Parliament that, 
in order to be constitutional, a statute should not obstruct fair and _ reasonable 
access to abortion. However, the Court also suggested that the state can _ validly 
restrict the right to abortion on the basis of its interest in protecting the 
foetus. 


As a result, abortion has been legal in Canada since January 28, 1988. 
Political pressure was immediately brought to bear on the government by pro- 
life groups to pass new legislation establishing the foetus’ right to life from 
conception. During this period, some commentators referred to a "legal void", 
a term which, used in this context, necessarily implies that whenever’ the 
Criminal Code fails to deal with a subject, there is a gap in the law. On the 
contrary, the criminalization of an act is not the rule but the exception. Once 
abortion was removed from the Criminal Code, it became just one more medical 
procedure. Pro-choice groups have accordingly treated abortion as a form of 
health care and demanded measures to ensure access to the service. 


The civil injunctions granted in the summer of 1989 in Dodd and 
Daigle became a media event. The urgency imposed by the very nature of a 
pregnancy aroused strong feelings. In both cases, the judgments on _ appeal 
upheld the right of access to abortion. As a result, pro-life groups stepped up 
their efforts to achieve the recriminalization of abortion. Hence Bill C-43. 


ANALYSIS 


1. Conditions for obtaining a legal abortion 


The new Bill recriminalizes abortion. As under the old law, both 
the act of inducing an abortion and the act of supplying a noxious thing or an 
instrument, knowing that it is intended to be used or employed to induce an 
abortion, are prohibited. Note that it is not considered an abortion unless a 
fertilized ovum has been implanted. 


Abortion is not illegal if a medical practitioner is of the opinion 
that, if the abortion is not induced, the health or life of the woman would be 
likely to be threatened and if the abortion is induced by or under the direction 
of the medical practitioner. 
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The Bill has removed a number of the obstacles identified by the 
Supreme Court as preventing access to abortion. The requirement of a thera- 
peutic abortion committee, the effect of which was to require the approval of 
three doctors, has been removed. Henceforth, the opinion of a single doctor is 
sufficient. Similarly, the requirement that the abortion be performed in an 
accredited or approved hospital has been removed. Finally, the Bill defines the 
terms "opinion", "medical practitioner" and "health". First, the medical _practi- 
tioner’s opinion must be based on generally accepted standards of the medical 
profession. Second, the medical practitioner must be entitled to _ practise 
medicine under the laws of the province in which the abortion is_ induced. 
Third, the term "health" includes, for greater certainty, physical, mental and 
psychological health. Some of the judges in Morgentaler (1988) concluded that 
the term "health", which was not defined in s. 251, was vague and liable to a 
subjective construction incompatible with the constitutional right to security 
of the person. Certainly, the definitions are intended to clarify the terms in 
order to avoid a similar finding by the courts with respect to Bill C-43. Later 
we shall see the effect of these definitions on the constitutionality of the Bill. 


2. Implications in criminal law 
The following individuals are liable under the Bill: 


m= the medical practitioner who induces an abortion with- 
out having formed the opinion required under the Act, 
as well as any person acting under his/her direction 
with full knowledge of the facts; 

m any person who induces an abortion and is not a 
medical practitioner or is not acting under his/her 
direction, including the woman herself; 

= the medical practitioner who induces an abortion in a 
province in which he/she is not entitled to practise 
medicine. 


Just as in the related provisions of the Criminal Code,* not only 
the person who actually commits the offence but also anyone who aids or abets 
a person to commit an offence or counsels an offence, as well as anyone who 
is an accessory, who participates in an attempt or who is party to a conspiracy, 
is liable. This would include the following individuals: 


= the "potential father" who supports or recommends the 
abortion, knowing that there is no _ threat to’ the 
woman’s health; 

m the friend who accompanies the woman to the interview 
with the doctor or stays with her before and after 
the abortion, knowing that no such threat exists, for 
example, where the woman has admitted that she plans 
to put on an act or lie in order to obtain the abortion; 

m members of women’s. collectives who counsel abortion 
in cases of economic hardship, where this criteria is 
clearly excluded from the standards set by the medical 
society of that province. 
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The documentation from the Department of Justice? notes that the 
Crown would have to prove deliberate intent to commit the crime. Obviously, 
a woman who wanted to obtain an abortion but was reluctant to say that her 
life or health was threatened by the pregnancy would have such intent as would 
a doctor who respected the woman’s choice with full knowledge of the facts. 
We should not delude ourselves by assuming that problems of evidence will 
render the Bill harmless. We need only recall the recent operation by Quebec 
police officers masquerading as welfare recipients to catch doctors who signed 
false disability certificates. Criminal charges resulted from this operation. A 
similar operation could be conducted to test doctors who performed abortions. 


3. Implications in civil law 


The fact that the Criminal Code contains’ provisions. relating to 
abortion does not in itself preclude a civil remedy. In fact, a number of such 
proceedings were initiated while the old s. 251 was still in force.4 At first 
sight, the judgment by the Supreme Court in Daigle> means that such a remedy 
is uncertain for the time being, even in the common law _ provinces. In_ that 
case, the Court held that a "potential father" has no legal right to determine 
the fate of the foetus by virtue of his participation in conception and, as a 
result, has no right to veto the woman’s decision to obtain an abortion. As 
well, the Court ruled that, considering the state of the law today in_ both 
Quebec and the common law provinces, the foetus has no rights as a _ person, 
within the full meaning of the word. 


The Court did not, however, say that a law could not be _ passed 
granting the foetus such rights. If we recall that one of the objectives of the 
Bill is the protection of the foetus, does the Bill not then become a source of 
recognition of foetal rights? At the very least, would not the foetus have the 
right to a strict application of the provisions allowing abortion? If a "potential 
father" wished to prevent the abortion, could he not challenge the opinion of 
the doctor who approved it, again through an injunction, since the Supreme 
Court did not reject the merits of that remedy? One can envisage the  possi- 
bility of such an _ injunction against one of Dr. Morgentaler’s clinics, for 
example, with the applicant attempting to show that the necessary checks to 
establish that the woman’s life or health was threatened were insufficient, or 
even that the information obtained was erroneous. The issue would then’ be 
whether a_ threat existed and perhaps the woman would even be_ required to 
submit to further examinations. 


Another danger of the Bill is its insistence that the health of the 
pregnant woman must be endangered. A woman who attempts to obtain an 
abortion for reasons of psychological health could well find herself before the 
courts the following day to justify her competence to obtain or keep _ custody 
of her existing children. 


Further, the jurisdiction of the provinces to pass abortion legislation 
was not settled in Daigle. The Court did not deal with the Attorney General 
of Canada’s claim to exclusive federal jurisdiction in the matter. Furthermore, 
it is clear that the provinces retain their jurisdiction over health matters and, 
consequently, their jurisdiction to determine which forms of health care will 
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be reimbursed under the provincial health plan. Could a _ provincial legislature, 
for example, enact medical standards limiting the "opinion" of the medical 
practitioner required by the Bill. Or could a provincial medical society establish 
such standards so as to be binding on all the doctors of the province? 


It is therefore clear that, far from settling the issue of civil litiga- 
tion, the Bill opens the way for a whole new range of litigation. 


CONSTITUTIONALITY 


1. Distribution of legislative jurisdiction 


Apart from any political constraints, the federal government is_ not 
obliged to include provisions on abortion in the Criminal Code. It remains to 
be determined whether it has jurisdiction to enact Bill C-43, taking two factors 
into account: first, the validity of criminal legislation and, second, the legis- 
lative jurisdiction of the provinces established under s. 92(7), (13) and (16) of 
the Constitution. 


The nature of the federal criminal law power was examined in 
Morgentaler (1975) and again in Morgentaler (1988)./ Counsel for 
Dr. Morgentaler argued that since the purpose of the sections in the Criminal 
Code _ prohibiting abortion was to protect women’s health, these sections had 
lost their raison d’étre, as medical progress had made the procedure safe or, 
at least, safer. He based his argument on the test of valid criminal law set out 
by Rand J. in the Margarine Reference: 


A crime is an act which the law, with appropriate penal 
sanctions, forbids; but as prohibitions are not enacted in 
a vacuum, we can properly look for some evil or injurious 
or undesirable effect upon the public against which the 
law is directed. That effect may be in relation to social, 
economic or _ political interests; and the legislature has 
had in mind to suppress the evil or to safeguard the 
interest threatened .. . 


Is the prohibition then enacted with a view to a _ public 
purpose which can support it as being in relation to 
criminal law? Public peace, order, security, health, 
morality: these are the ordinary though not exclusive ends 
served by that law... 


The argument was dismissed by Laskin J., who invoked the authority 
of the federal government to determine "... what is not criminal as well as 
what is".7 The argument was also dismissed in the more recent case by both 
the Ontario Court of Appeal!9 and the Supreme Court.!! Inter alia, Beetz J. 
held that the protection of the foetus is a valid goal of Canadian criminal law. 


This is also the opinion of the Law Reform Commission of Canada. 
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The other aspect of the argument related to the encroachment of the 
federal government on _ provincial areas of jurisdiction. Again in Morgentaler 
(1975), it was argued that the sections in the Criminal Code in fact constituted 
legislation relating to the establishment of hospitals or to the regulation of 
the medical profession or of the practice of medicine. Laskin J. also dismissed 
this argument, noting that_ the relationship was "...so incidental as to be 
little short of ephemeral". ! He did, however, allow that the exercise of the 
federal criminal law power could be challenged if it was made plain to the 
Court that: 


... the use of the penal sanction was a _ colourable or 
evasive means of drawing into the orbit of the federal 
criminal law measures that did not belong there, either 
because they were essentially regulatory of matters within 
exclusive provincial competence or were otherwise’ within 
such exclusive competence. 


Likewise, Beetz J. recognized in Morgentaler (1988) that: 


. . legislation which in its pith and substance is_ related 


to the life or health of pregnant women... would be 
characterized as in relation to one of the provincial heads 
of power. 


In this judgment, the Supreme Court considered the question of the 
intended purpose of the Act, particularly with regard to the application of s. 
1 of the Canadian Charter of Rights and Freedoms. While Dickson J. held that 
the purpose of s. 251 was to protect women’s health, Beetz J. stressed that 
the primary purpose was to protect the foetus. McIntyre J. concurred with 
the reasons given by the Ontario Court of Appeal, which held that the purpose 
of the legislation was to strike a balance between the interests of the foetus 
and that of the mother. The argument based on the distribution of jurisdictions 
was not accepted by the Court. 


The issue of jurisdiction was again raised in Daigle. The Quebec 
courts, basing their decision on the Quebec Charter and the Civil Code, issued 
an injunction prohibiting Ms. Daigle from obtaining an abortion. The Attorney 
General of Canada intervened before the Supreme Court to argue that an 
injunction based on Quebec law represented an exercise of the federal criminal 
law power. He argued that only the federal government had the power to 
prohibit abortion and prescribe penalties. The Attorney General of Quebec also 
intervened to argue that the Government of Quebec could legislate certain 
aspects of abortion. The Court did not rule on this question, although it did 
say that the matter deserved serious study. 


In light of these principles, let us now analyse Bill C-43. The federal 
government does not conceal the fact that it has chosen to recriminalize 
abortion solely for the purpose of acquiring jurisdiction to regulate abortion 
on a national basis. The background information from the Department of Justice 
makes no bones about this: 
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The new law comes under the Criminal Code because it 
is only through the criminal law power that Parliament 
can regulate abortion on a national basis. 


Health is mainly a matter of provincial jurisdiction under 
the Constitution. General federal authority to legislate in 
the health area falls within the federal government’s 
spending power and the criminal law power. In order to 
legislate directly to regulate abortion, Parliament has _ to 
use the criminal law power. 


The Minister offered the same explanation in the parliamentary 
debates over the Bill.! While stressing the desire to protect the foetus, the 
Minister also suggested that if federalism had granted him some _ jurisdiction 
other than criminal with which to do so, he would not have resorted to the 
criminal law power. Can the mere desire to regulate abortion on a_ national 
basis justify the intervention of the federal government? In the Unemployment 
Insurance case, the government argued that a national plan  was_ essential. 
The Privy Council ruled that the legislation concerned infringed the exclusive 
provincial authority over property and civil rights and that no state of national 
emergency could justify it. The pith and substance rule applied in this case 
may also be argued in criminal law. There is no emergency that can justify 
the recriminalization of abortion. At no time, either in the submissions in Dodd 
and Daigle or when the Bill was tabled, did anyone argue an upsurge in or 
abuse of the abortion procedure by women in Canada. 


In light of the foregoing, we believe that Bill C-43 may be impugned 
from the perspective of the exercise of legislative authority on the’ grounds 
that the prohibition and the attendant penal sanction were enacted not for 
the purpose of criminalizing a behaviour contrary to the public good but for 
the purpose of promulgating, on a national basis, a _ regulation relating essen- 
tially to health. Thus the Bill infringes the distribution of legislative jurisdic- 
tion as it constitutes "...a colourable or evasive means of drawing into the 
orbit of the federal criminal law measures that did not belong there". 


2. Section 7 of the Canadian Charter of Rights and Freedoms!9 
2.1 Women’s rights 
2.1.1 Right to security of the person 


According to the definition in Morgentaler (1988), the right to 
security of the person includes but is not limited to the right to physical 
integrity. All the majority judges were in agreement that mental and, indeed, 
psychological well-being were also’ included. Dickson C.J., with Lamer J. 
concurring, and Wilson J. went even further, ruling in separate reasons. that 
the right to security of the person also includes the control that a person 
exercises over his/her physical or mental integrity. 
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Dickson C.J. stressed a woman’s right to exercise her own power to 
make decisions, bearing in mind her own priorities and aspirations, in the 
following terms: 


At the most. basic, physical and emotional level, every 
pregnant woman is told by the section that she cannot 
submit to a generally safe medical procedure that might 
be of clear benefit to her unless she meets criteria entirely 
unrelated to her own priorities and aspirations ... Forcing 
a woman, by threat of criminal sanction, to carry a foetus 
to term unless she meets certain criteria unrelated to her 
own priorities and aspirations, is a profound interference 
with a woman’s body and thus a violation of security of 
the person. 


Wilson J. was in complete agreement, ruling that the woman is 
subjected to a direct interference with her physical "person", as she _ loses her 
right to personal autonomy in_ decision-making and consequently loses control 
over her capacity to reproduce for the benefit of the state. As she stated, 


She (the woman) is truly being treated as a means — a 
means to an end which she does not desire but over which 
she has no control. She is the passive recipient of a 
decision made by others as to whether her body is to be 
used to nurture a new life. 


Note that the construction by Dickson and Wilson JJ. was not 
supported by the majority of the Court at the time. In fact, apart from the 
dissenting opinions expressed by McIntyre and La Forest JJ., Beetz J., with 
the concurrence of Estey J., adopted a more _ restrictive construction of the 
protection contemplated by the right to security of the person. According to 
him, s. 251 only infringed a woman’s right to the extent that delays caused 
by the procedure further threatened her life or health. The mere fact that 
the right to abortion was subjected to a medical opinion did not represent, in 
itself, an infringement of the right to security of the person for the woman 
seeking the abortion. 


2.1.2 Right to liberty of the person 


Only Wilson J. had an opinion on the infringement of the right to 
liberty also guaranteed by_s. 7 of the Canadian Charter. In fact, she made this 


point the central issue, stating that liberty includes the right to make 
fundamental personal decisions without state intervention and that a woman’s 
decision to terminate her pregnancy falls within this category of protected 
decision. She pointed out, inter alia, that this was not just a _ medical 
decision: 


This decision is one that will have profound psychological, 
economic and social comsequences for the pregnant woman. 
The circumstances giving rise to it can be complex and 
varied and there may be, and_ usually are, powerful 
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considerations militating in opposite directions. It is a 
decision that deeply reflects the way the woman_ thinks 
about herself and her relationship to others and to society 
at large. It is not just a medical decision; it is a profound 
social and ethical one as well. Her response to it will be 
the response of the whole person. 


2.1.3 Principles of fundamental justice 


The protection provided under s. 7 may be circumvented if the 
infringement of the protected right is in accordance with the principles of 
fundamental justice. Again in Morgentaler (1988), the Chief Justice held that 
s. 251 disregarded these _ principles, owing to the unequal access provided to 
abortion as a_ result of administrative procedures, specifically the number of 
medical opinions required. Beetz J. reached the same conclusion, although he 
noted that Parliament would be justified in requiring a _ reliable, independent 
and medically sound opinion concerning the pregnant woman’s life or _ health 
in order to protect the state’s interest in the foetus.29 He added, however, 
that the assertion would need to be reevaluated if a_right of access to abortion 
were founded upon the right to "liberty" protected under s. 7. 


Dickson J. added that the principles of fundamental justice were also 
violated by the failure to define "health". He reached this conclusion despite 
evidence that doctors could refer to the World Health Organization definition. 
Nor did he accept the argument that doctors sitting on committees were only 
exercising their professional judgment. Beetz J., on the other hand, held that 
the word "health", "... is not vague but plainly refers to the physical or 
mental health of the pregnant woman". He noted with interest the decision 
of the Supreme Court of the United States in United States vy. Vuitch,29 in 
which the Court ruled that the term "health" necessarily included psychological 
well-being. 


Wilson J. was of the opinion that the infringement violated the 
principles of fundamental justice because the old s. 251 also infringed the right 
conferred by s. 2(a) of the Canadian Charter. In her opinion, a deprivation of 
the s. 7 right which has the effect of infringing a right guaranteed elsewhere 
in the Canadian Charter, cannot be in accordance with the principles of 
fundamental justice. 


2.1.4 Application 
2.1.4.1 Decision-making autonomy 
The Bill restricts a pregnant woman’s autonomy in_ decision-making 


in two ways. First, it establishes criteria that limit access to abortion. Second, 
it subjects the right to obtain an abortion to the consent of a third party. 
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2.1.4.1(a) Criteria 


Like s. 251, the Bill imposes on a woman seeking an abortion criteria 
that are totally foreign to her own priorities and aspirations. The state raises 
a right of veto against the woman’s decision by enacting criteria restricting 
her right to abortion at every stage of the pregnancy. The mere fact that 
criteria are imposed infringes the woman’s right to make her own decisions in 
the context with which she is concerned. In the opinions of Dickson and Wilson 
JJ., the woman’s right to security of her person is violated. In the opinion of 
Wilson J., the right to liberty.is violated. Beetz J. also implies that the right 
to liberty might be offended.22 The fact that criteria are imposed from the 
outset of the parepauey flies in the face of the position adopted in other free 
and democratic societies.3 


Furthermore, the Bill makes no mention of a number of criteria 
accepted in other free and democratic societies, for example, foetal malforma- 
tion or the impact of the pregnancy on other family members. 


Finally, the Bill makes no provision for abortion in the case of rape 
or incest. At the very most, the circumstances of the fertilization may be 
considered in assessing the state of the woman’s health. All women live under 
the threat of violence and the fear of rape. Some, particularly girls, are forced 
to endure incest. The victims inevitably suffer the consequences of _ their 
experience. But the Bill encourages women to remain weak and _ powerless in 
the face of such abuses, rather than allowing them to make a decision based 
on their interior strength and a rejection of violence. The failure to spell out 
rape and incest as circumstances under which a _ legal abortion is justified, 
whatever the state of the woman’s health, constitutes an infringement of the 
security of the female person. 


2.1.4.1(b) Third party consent 


As in s. 251, the Bill subjects the right to abortion to the consent 
of a third party. The fact that the state authorizes one doctor, rather than the 
four specified under the old system, to make the decision does not change 
the fact that the doctor may veto the woman’s decision. Furthermore, the Bill 
states that the doctor’s "opinion" must be based on _  “"generally accepted 
standards of the medical profession". There is nothing to prevent provincial 
governments or even medical societies from decreeing such standards to be 
binding on all doctors under their jurisdiction. We need only recall the further 
restrictions imposed by certain provincial governments on _ the formation § of 
therapeutic abortion committees contemplated under s. 251 oor the battles 
pitching Dr. Morgentaler against certain medical societies. There is nothing 
farfetched about this hypothesis, which raises the possibility of a veto by other 
third parties who have no connection with either the woman or the _ foetus 
inside her. 


American case law offers many examples where the requirement to 
obtain the consent of a third party in order to obtain an abortion was struck 
down on_ the grounds that it violated a woman’s right to make her own 
decisions.2> A Canadian court overturned an order requiring a pregnant woman 
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to participate in mandatory supervision and counselling.3© In civil law, the 
courts have refused to recognize the merits of third party interventions, most 
often by the "potential father", with the intention of preventing women from 
obtaining an abortion. In Daigle, the Supreme Court noted that the veto right 
relied on by the respondent Tremblay has never existed and has never been 
recognized in case law. 


This is not to say that the state cannot, under any circumstances, 
decide that abortion is a medical question and prescribe procedures for access 
to abortion, including the stipulation that it be performed by or under the 
direction of a qualified medical practitioner. Thus in Doe vy. Bolton, along 
with Roe vy. Wade,>8 the Supreme Court of the United States upheld the validity 
of a provision authorizing abortion only where a medical practitioner concluded 
that the abortion was necessary in his/her best clinical judgment.39 This means, 
however, that the state cannot restrict the reasons for which a woman chooses 
to have an abortion, by imposing restrictions on the exercise of her doctor’s 
judgment, for example. At most, the state can make provision for a woman to 
receive medical counselling in order to assist her in makin an informed 
decision. This is the position adopted by the American courts. Not even the 
recent decision in Webster v. Reproductive Health Services4! invalidates the 
principle of a woman’s autonomy in decision-making up to the stage where 
the doctor determines that the foetus is viable. 


At first glance, we may therefore conclude that the act of restricting 
the right to abortion to circumstances representing a threat to a woman’s life 
or health and of subjecting her right to abortion to a doctor’s opinion related 
to the evaluation of such criteria constitutes an infringement of the right to 
security of the person and of the right to liberty protected under s. 7 of the 
Canadian Charter. 


2.1.4.2 Principles of fundamental justice 


The Bill answers in part the objections raised in Morgentaler (1988) 
concerning a conflict between the old abortion law and the principles of 
fundamental justice. It eliminates both the requirement of committee approval 
and restrictions on where an abortion may be performed. We do not, however, 
believe that the Bill fulfils the requirement that it be in accordance with the 
principles of fundamental justice. First, it does not resolve all the problems 
related to the definition of "health". Second, it creates a further ambiguity 
concerning the term "opinion". 


2.1.4.2(a) "Health" 


The Bill refers to a likely threat to health, defining the latter as 
follows: 


"health" includes, for greater certainty, physical, mental, 
and psychological health; 
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At first glance, one may wonder just how qualified all doctors are 
to decide on the three aspects of health enumerated above. In addition, and 
despite the use of the words "for greater certainty", it could be argued that 
only therapeutic grounds are covered, since only qualified medical practitioners 
are entitled to assess the risk.42 Such a construction, which is fully defensible, 
would be more restrictive than the World Health Organization definition, which 
refers to the physical, mental and social state of well-being. It is true that a 
number of decisions have recognized that when a law refers to "health" or 
requires a doctor to exercise his/her medical judgment, the latter has the right 
to apply social criteria such as the woman’s age and marital status.43 Notwith- 
standing the above, the Chief Justice held in Morgentaler (1988) that the term 
"health" ins. 251 created uncertainty, thereby posing an obstacle to access 
to abortion. 


Indeed, would any doctor risk an interpretation that considered other 
imperatives in a woman’s life, for example, her age or ability to support the 
child? It is specious to talk in terms of "economic health" in an attempt to 
bring these factors into the analysis of the word "health".44 This leads to 
unequal access to abortion depending on the flexibility of the doctor the woman 
visits. It is not sufficient for Parliament to enact a deliberately ambiguous 
definition in order to satisfy the requirements of s. 7. It must answer for all 
the elements in life that serve to define security of the person. In Mills y. 
The Queen,4 security of the person for an accused was held by Lamer J. to 
encompass protection against the following elements: 


. stigmatization of the accused, loss of privacy, stress 
and anxiety resulting from a multitude of factors, including 
possible disruption of family, social life and work, legal 
costs, uncertainty as to the outcome and sanction. 


Is not a woman entitled to the same consideration as the accused 
in a criminal proceeding? The Bill makes no mention of a woman’s right to 
protection against disruption of her family, social life and work. One might 
respond that, in Mills, the state itself was the source of disruption through 
the judicial process while, in the case of pregnancy, the state is not at issue. 
It is our position that where no provision is made for full grounds of defence 
to ensure the security of the person, in all its aspects, the criminalization of 
abortion constitutes a source of disruption. Thus the definition of "health" given 
in the Bill remains defective. 


2.1.4.2(b) "Opinion" 


The use of the term "opinion" may also be challenged. In our view, 
there are no "generally accepted standards of the medical profession" dealing 
with the likely threat to health, or even less so, with the interpretation of 
"for greater certainty". Are these provincial, Canadian, or international 
standards? 
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Anyone who has ever been involved in workers’ compensation or 
medical liability cases can attest to expert medical opinions totally at odds 
over what constitutes a threat to health. Examples abound in Quebec concerning 
the construction of legislation providing preventive withdrawal for pregnant 
women whose working conditions entail physical risks. 7 While a doctor can 
issue a certificate attesting that the woman’s working conditions involve such 
risks, the certificate may be challenged by another doctor who does not agree 
that there is a risk.4 Nevertheless, both base their argument on _ medical 
standards. Anyone involved in this area can also attest to the growing difficulty 
in obtaining medical certificates, and even expert opinions, from doctors who 
do not want to be called to testify in court. Will doctors continue to be willing 
to perform abortions? Despite its weaknesses, the procedure under the old law 
at least had the benefit of protecting the doctor from reprisals, as long as 
he/she first obtained the committee’s approval. 


The terms "health" and "opinion" are therefore vague and_ represent 
a double blow to the principles of fundamental justice. They do not inform the 
woman clearly on all the reasons entitling her to an abortion. They do not 
clearly inform the doctor, who is liable to be charged with the offence, on 
all the exceptions to the offence. It is not difficult to foresee that, in case 
of doubt, doctors will abstain from performing abortions — a chilling effect 
created both by the criminalization process and by the absence of clear, precise 
standards on the basis of which a doctor can exculpate himself or herself. It 
is equally foreseeable that access to abortion will remain unequal, just as it 
was under the old procedure. Yet the Supreme Court has clearly indicated that 
a law that restricts the right to a medical procedure, on penalty of criminal 
prosecution, must not create unequal access to that procedure. 


2.2 Doctors’ rights 


Doctors also have to fear an infringement of their rights under s. 7. 
They have the right to exercise their profession, in accordance with their 
ethics and conscience, and to be informed _ sufficiently on the circumstances 
involving a _ risk of criminal charges. The juxtaposition of the terms "health" 
and "opinion" creates a double ambiguity liable to lead to charges against 
doctors who give abroad construction to the word "health" but who are 
accused of not following the "generally accepted standards of the profession". 


2.3 Foetal rights 


The issue of foetal rights under s. 7 of the Canadian Charter has not 
yet been settled. It was introduced in Daigle but the Court applied the rule 
established in Dolphin Delivery>9 and refused to address the issue, as this was 
a civil action between two private parties. However, the principles relied on 
in the decision suggest that, with the current state of the law, s. 7 could not 
be used by the Supreme Court to grant a claim of separate rights for the 
foetus. 
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In Daigle, the respondent argued that the foetus has the right to life 
from the moment of conception, by virtue of the right to life granted to every 
"human being" under the Quebec Charter of Human Rights and Freedoms. The 
Quebec Charter contains provisions referring sometimes to the "person" and 
sometimes to the "human _ being". While recognizing that a foetus does not 
possess full juridical personality, the respondent argued that the _ provisions 
giving rights to human beings were wider than those relating specifically to 
persons and_ that, consequently, the Quebec Charter granted rights to the 
foetus. The argument was dismissed in a unanimous decision of the Supreme 
Court. Speaking for the Court, Lamer J. pointed out that the Court was not 
required to enter the _ philosophical, theological, metaphysical, biological or 
linguistic debates in order to determine the legal status of the foetus..! He 
went on to note that the internal logic of the Quebec Charter did not justify 
the proposed interpretation, adding that the Quebec Charter, considered as a 
whole, ". .. does not display any clear intention on the part of its framers 
to consider the status of a foetus". 


Speaking to the arguments based on _ partial recognition of foetal 
rights in succession law or civil liability, Lamer J. stressed that these were in 
fact an exceptional form of recognition that had to be construed in a restric- 
tive manner. In his opinion, the fact that certain rights are spelled out for 
the foetus confirmed that the foetus was not a juridical person under the Civil 
Code. In an analysis of the _ significance of Montreal Tramways Co. ¥. 
Léveillé,>4 often relied on in support of the theory of a foetus’ right to life 
he ruled that the judgment stood more in support of the appellant’s position>> 
that the foetus had no juridical personality and consequently no right to life. 


The Court also made a point of ruling on foetal rights in Anglo- 
Canadian law. From the historical survey by the Law Reform Commission of 
Canada on attitudes toward abortion, the Court concluded as follows: 


The authors use this description to argue that the foetus 
has always been protected to some extent in our law. On 
the other hand, however, from the _ historical survey it 
could be argued that abortion has not’ generally been 
considered equivalent to murder in our laws and_ that, 
therefore, a foetus has not been viewed as_ having the 
rights of a person in the full sense. 


The Court detected a consistent position in case law, to wit, that the foetus 
has no rights in private law. 


The arguments relating to s. 7 of the Canadian Charter focused on 
the term "everyone". Although the Court did not settle the issue, we can 
anticipate that an argument based on the utilization of the term "everyone" 
rather than "person" will not persuade the Supreme Court that Parliament 
intended to grant foetal rights. As in the case of the Quebec Charter, no 
definition will confirm such an intention, if it cannot be inferred from _ the 
Charter taken as a whole. In the absence of any clear intention to include 
such rights and bearing in mind the context of the case law reviewed in Daigle, 
the Court will have to conclude that protection under s. 7 does not extent to 
the foetus. 
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Nor should the Court be persuaded by the arguments that status as 
a person should now be granted to the foetus, even though it was not when 
the Canadian Charter was enacted. These arguments are based on_ scientific 
progress in foetal viability. As Lamer J. noted: "Nor are scientific, arguments 
about the biological status of a foetus determinative in our inquiry.">/ Further- 
more, Morgentaler (1988), in our opinion, precludes recognition of the right to 
life from the moment of conception. Indeed, if this were the Court’s interpreta- 
tion, a large part of the analysis based on the security of the mother’s person 
would become superfluous. If a constitutional right to life existed from 
conception, an infringement of the mother’s health could not be a_ potential 
limitation on the foetus’ right to life. The result, in terms of the old s. 251, 
is that a defence based on the woman’s health would be unconstitutional. Even 
the dissenting judges in Morgentaler (1988) admitted the validity of a provision 
allowing abortion in order to protect the woman’s health. 


Further, one of the principal reasons behind the dissenting voices of 
McIntyre and La Forest JJ. was the concern that it was not_for the courts 
to ". .. manufacture a _ constitutional right out of whole cloth",>8 which would 
be the result if the Court ruled that the foetus had the right to life. In the 
briefs tabled in the Supreme Court in Borowski,-? the parties objecting to any 
such recognition established all the repercussions of recognizing a foetus’ right 
to life and, for that matter, its right to security of the person. The foetus 
could assume complete control of the mother by prohibiting an entire series 
of activities or by forcing certain activities upon her during the _ pregnancy. 
Or, for that matter, why not the right to liberty? Could a foetus claim the 
right to be removed from its mother’s womb? Such results are revolutionary 
and cannot be based on simple textual arguments. 


3. Section 2(a) and freedom of conscience 


Wilson J. ruled in Morgentaler (1988) that the decision to terminate 
a pregnancy is a moral issue, a matter of conscience. On the question of 
the nature of the right to freedom of conscience entrenched in s. 2(a), she 
was of the opinion that the right relates not only to religious beliefs but also 
to beliefs dictated by ome’s conscience, even without religious motivation. In 
her opinion, when the state enacts a law to criminalize abortion, it endorses 
one conscientiously held view at the expense of others’ freedom of conscience. 


4. Sections 15 and 28 and equality rights 


Sections 15 and 28 of the Canadian Charter entrench women’s 
equality rights. Arguments based on equality, in the context of abortion, were 
presented before the Supreme Court in Borowski and Daigle. In both cases, 
the "Women’s Legal Education and Action Fund" (LEAF) obtained leave to 
intervene for the specific purpose of making such arguments. 


Recent judgments of the Supreme Court recognize that groups. or 
subgroups may be disadvantaged by characteristics peculiar to them.® Specifi- 
cally, recent case law under both the Canadian Charter and human _ rights 
legislation has stressed the disadvantages based on sex that women experience, 
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particularly in the workplace.©2 In Brooks, the Court ruled that a _ working 
condition that automatically deprived women of wage-insurance benefits for 
the duration of their pregnancy was discriminatory. The Court assumed that 
the fact of imposing the costs of pregnancy on women alone was an_ inequality 
based on sex. If we consider Andrews and Brooks, contrary to the _ prevailing 
argument in Bliss,®3 which was implicitly taken up by the lower courts in 
Daigle, the fact that only women can become pregnant must no _ longer be 
treated as a simple_ biological fact that makes a woman’s_ circumstances 
incapable of comparison with that of a man. 


LEAF argued in Daigle that women often have no power over the 
circumstances under which they become pregnant. They are at a_- social 
disadvantage regarding control of access to their body, by virtue of their social 
upbringing, lack of information, inadequate or ineffective contraceptive  tech- 
nology, social pressure, customs, poverty, imposed economic dependence, sexual 
coercion and _ ineffective enforcement of laws _ prohibiting sexual aggression. 
Furthermore, women have no power over the social consequences of pregnancy, 
as they are disadvantaged by both society and the law, owing to their repro- 
ductive function. And it is women who have been assigned primary responsibility 
for child care, whether through custom, social pressure, economic circumstances 
or inadequate child-care services. 


By contrast, men are not trapped by their reproductive capability. No 
one can force them to impregnate women or to bear children and, generally, 
society does not force them to spend their lives caring for children, to the 
exclusion of all other activities. When viewed from the perspective of equality, 
the injunction against Chantal Daigle represents a man’s attempt to control a 
woman’s life by forcing her, through the intervention of the state, to become 
a mother. Such a result flies in the face of sexual equality. LEAF concludes 
that, owing to the context described above and also to the unique relationship 
between a woman and the foetus that she carries, it is up to the woman to 
decide whether to continue the pregnancy. 


This argument may be applied to Bill C-43. In this case it is the 
State that seeks control over the woman’s life, all the more so as the Bill 
makes no _ provision for access to abortion in circumstances that are a major 
source of female sexual inequality, i.e., violence and the family and economic 
context. 


The Court has not yet ruled on the arguments based on _ equality 
rights in the case of abortion. 
5. Section 1 of the Canadian Charter and "reasonable limits" 

Under s. 1, the rights and freedoms guaranteed by the Canadian 
Charter are subject to such reasonable limits prescribed by law as can _ be 


demonstrably justified in a free and democratic society. We must. therefore 
determine whether the Bill can be justified under s. 1. 
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In Morgentaler (1988), the Court was of the unanimous opinion that 
the protection of the foetus is a valid legislative objective and_ that, in 
principle, s. 1 may be used to validate a statute weighing the rights of the 
woman against those of the foetus. However, for Wilson J., the concerns of 
the state in the protection of the foetus are not pressing and substantial 
throughout every stage of the pregnancy. She poses the issue in the following 
terms: 


I think s. 1 of the Charter authorizes reasonable limits 
to be put upon the woman’s right having regard to the 
fact of the developing foetus within her body. The question 
is. at what point in the pregnancy does the protection of 
the foetus become such a pressing and substantial concern 
as to outweigh the fundamental right of the woman to 
decide whether or not to carry the foetus to term? At 
what point does the state’s interest in the protection of 
the foetus become "compelling" and justify state inter- 
vention in what is otherwise a matter of purely personal 
and private concern? 


Citing with approval the American decision in Roe yv. Wade, she 
concludes that the state’s interest in protecting the foetus as a potential life 
is assessed in terms of the stage of the pregnancy. This means that in weighing 
the state’s interest in legislating restrictions on the right to abortion against 
a woman’s right under s. 7 of the Canadian Charter, greater weight must be 
given to the state’s interest in the latter than in the earlier stages of the 
pregnancy. Section 251, she rules, represents a total denial of, not simply a 
restriction on, the woman’s right, as it applies to all stages of the pregnancy. 


In an obiter, Beetz J. considers the general requirements of s. 1 with 
respect to an abortion law. He notes that a rule giving a woman’s life or health 
precedence over a foetus’ interest is reasonable in a free and democratic 
society, since this rule is found in the laws of other countries. He notes that 
certain countries require a greater threat to the woman’s health to be present 
in the latter stages of Ree and simply suggests that such a rule respects 
the acceptable proportionality in s. 1. 5 


While we do not necessarily support the validity of restrictions based 
on the stage of pregnancy, the fact remains that Bill C-43 makes no _ distinction 
in this regard and does not fulfil the conditions stipulated by Wilson J. Since 
Morgentaler (1988), the Supreme Court of the United States has challenged 
the stage of pregnancy rule established in Roe v. Wade. In fact, for a number 
of years, the Court has been divided on the abortion issue, with the dissenting 
members recommending that a general rule be applied without regard for the 
stage of pregnancy. Recently, in Webster yv. Reproductive Health Services et 
are 7 the majority held that the Roe yv. Wade rule should be abandoned and 
that the state has a valid constitutional interest in protecting the life of the 
foetus at every stage of pregnancy. Note, however, that the legislation 
concerned only restricted the right to abortion where a doctor determined that 
the foetus was viable. The majority upheld the decision in Roe with respect 
to the law at issue in this case, which prohibited abortion except where the 
mother’s life was in danger. 
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With Bill C-43, delays in obtaining an abortion are shorter because 
administrative impediments such as_ therapeutic abortion committees and _ the 
"accredited or approved hospital" requirement are eliminated. It does not follow, 
however, that all women in Canada will obtain equal access to abortion. During 
Dr. Morgentaler’s trial, a large part of the evidence concerned regions where 
access to abortion was difficult, if not impossible. In these regions, the situa- 
tion is unlikely to change. Even in regions where access is less of a _ problem, 
it is offensive to force women to shop for doctors. These elements, combined 
with the grey areas identified above, suggest that the Bill will not meet the 
criteria set out in Oakes in terms of either proportionality or _ rational 
connection. 


CONCLUSION 


In short, we maintain that Bill C-43 may be impugned by invoking 
the distribution of legislative jurisdiction on the grounds that the _ prohibition 
of abortion is not enacted for the purpose of criminalizing a behaviour contrary 
to the public good, but for the purpose of promulgating, on a national basis, 
a regulation relating essentially to health. At this time, the context in no way 
justifies deeming the medical procedure of abortion to be a = matter. that 
jeopardizes the national interest. 


Moreover, the Bill may be impugned by invoking the rights and 
freedoms guaranteed by the Canadian Charter. The rights to security of the 
person and to liberty protected under section 7 are infringed, in that the Bill: 


mw sets criteria restricting the right to abortion which are 
unrelated to the priorities and aspirations of the 
pregnant woman; 

m omits criteria found in the laws of other free and 
democratic societies; 

= does not specifically address rape and incest; 

= makes the right to an abortion subject to the consent 
of a third party (medical practitioner) and_ possibly 
other third parties (medical societies, provincial 
governments). 


The Bill violates the principles of fundamental justice in that: 


m the definition of the term "health" is vague; 

the definition of the term "opinion" is vague; 

m the uncertainty as to the scope of the two _ terms 
creates a "chilling effect" and jeopardizes access to 
abortion; 

= the Bill infringes rights protected under other sections 
of the Charter. 


Bill C-43 infringes the freedom of conscience of women and 
physicians and is therefore contrary to paragraph 2(a) of the Canadian Charter. 
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Bill C-43 infringes women’s equality rights protected under sections 
15 and 28 of the Canadian Charter. 


Section 1 cannot justify the Bill as: 


= the criteria are more _ restrictive than in other free and 


democratic societies; 
= no distinction is made as to the stage of the pregnancy. 
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18. Such reasoning is not. necessarily contrary to the position adopted by 
the Canadian Advisory Council on the Status of Women (CACSW) in other 
briefs (see CACSW’s Meech Lake brief and infra, note 18) to the effect 
that jurisdiction over matters of health is shared. In fact, this argument 
acknowledges that the provinces have primary jurisdiction over _ health 
matters, but that the federal government may intervene, by virtue of its 
spending power, in matters of national interest. We would argue that the 
prohibition of abortion does not fall into this category as there is no 
evidence of any abuse by women in Canada nor of any threat to their 
health. Thus, abortion must be analysed in the same way as_ other 
procedures related to procreation, such as methods of contraception, 
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sterilization, fertility techniques, artificial insemination, and so _ on. This 
argument does not, however, preclude the demand for Canada-wide access 
to full medical services, for it is in the national interest that women in 
Canada not be deprived of medical services because of their place of 
residence. 
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In the early stages of pregnancy, access to abortion is unconditional or 
subject to the woman’s judgment alone in a number of _ countries, 
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v. Wade, 410 U.S. 1113, upheld in particular in Thornburgh vy. American 
College of Obst., 106 S. Ct. 3169 (1986), p. 2178: "The States are not free, 
under the guise of protecting maternal health or _ potential life, to 
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